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IN THE UNITED STATES DISTRICT COURT FOR THE
"WESTERN DISTRICT OF MISSOURI

CENTRAL DIVISION

. SEAN 0, CASEY and )
WILLIAM J. WONG, }
)
Plzintiffs, !
}

Y. ) Case No. 04-4130-CV-C-RED
)
MISSQURI DIRECTOR OF REVENUE and )
MISSOURI STATE BOARD OF )
REGISTRATION FOR THE HEALING ARTS, )
' }
Defendants. )

ORDER, PERMANENT INJUNCTION, AND JUDGMENT

On August 11, 2004, Plaintiffs filed their Complaint for Declaratory Judgrent, Prelirunary

Injunction, and Permanent Injunction (the “Complaint”). On that same day, the Court beld a telephone
. conference in the case, and the Court issued its Preliminary Injunction against Defendant Missouri State
Board of Registration for the Healing Arts (the “Board™). (Doc 4.)

Before the Court now is Plaintiffs’ motion for a permancnt injunction, as well as Plaintiffs’
request for declaratory relief. The parties entered into a Joint Stipulation of Facts (Doc. 6), and the
Court hereby accepts the Joint Stipulation of Facts and incorporates the Joint Stipulation of Facts into
this Order and Judgment. |

In their Complaint, Plaintiffs seek & declaratory judgment from this Cotut that section 324.010,
RSMo., is unconstitutional. In particular, Plaintifls dssert that the statute (@nd the manner in which it is
applied) violates Plaintiffs’ due process rights and their equal protection righs. In addition. Plaintiffs

claim that the statwic is void for vagueness and that it is uncanstitionally retrospective.
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“While federal courts are obliged to decide constitutional Guestions when necessary to the
resolution of a dispute before themn, *they have an equally strong duty to avoid consnmtlonal 1ssues that
riced not be resolved in order 1o determine the rights of the parties to the casc under consideration,””
United States v. Tuzechek, 138 F.3d 1226, 1229 (quoting County Court v, Allen, 442 U.S. 140, 154,
99 S, Ct. 2213, 2223 (1979)). Because the Court disposes of this case on other grounds, the Court
does not find it necessary to rcach the constitutional argurnents raised by Plaintiffs in Counts 1, I, LI,
and VI of their Complaint.

Based on the Joint Stipulation of Facts, the Court determines that any purported revocation of
lehﬁﬂ's’ medical ficenses effected by actions of the Director and the Board was null, void ab initio, a'.nd
of no cffect; that Plaintfis’ medlca! licenses were not revoked 3&0maticaﬂy ar by operation of law; end
as such, that Plaintiffs’ medical licenses have not, in fact, been revoked either by actions of the Director,
by the Board, or by operation of taw. The Court further determines that Plaintiffs were not delinquent
on any Missouri taxes and did not fail to file state ncome tax returns in the pertinent time period; that,
as such, there was no factual basis to trigger a revocation of Plaintiffs’ medical licenses; and that,
therefore, no revocation in fact occurred. Accordingly, the Court rules for Plaintiffs and against
Defendants on Count IV of the Complaint.

The Court also determines, based on the Joint Stipulation of Facts, that the Director lacks the
statutory authority to revoke a license issusd by the Board; that the Director’s “Certification of Non-
Compliance™ did not effect revocation of Plaintiff's licenses; and thax any purported revocation effected
pursuant thereto was null, void, and of no effect. Because the Court rules that the “Certification of

Non-Compliance” did not effcct revocation, the Court rules for Plaintiffs and against the Director on



Count V of the Complaint, to the extent set forth above.

‘ Because there was no revocation of Plaintiffs’ licensas, the Board has no authority or power 1o
feﬁon the purported revocation under section | 128e of the Social Security Act, codified at 42 U.S.C.
§ 1320-a-7a. That section requires the Board (0 report any “final adverse action” which the Board has
takmagaimtahealthearcpmﬁcr. There is no revocation and, thys, no final adverse action. As
such, the Court rules that the Board has no autherity 1o report the purported revocation to the
Hcalthcare Integrity and Proicction Data Bark (the “HIPDB™), the Nationa) Practitioner Data Bank'
(the “NPDB"), and/or to the Federation of State Medical Boards of the United States, Inc. (the
“Federation™). To the extent that any such report has been madc, the Board must take any and all
necessary action to remove, 1o rescind, or 1o “un-do” the erroneous report. Therefore, the Court rules
for Pleintiffs an Count VII of their Complaint

The standards for determining whether a permanent injunction should issue are essentially the
same as the standards for a preliminary injunction, except that the Court is to determine the merits
rather than a plainfiff's likchthood of success on the ments. The Court, in its Prchmma.ry Injunction, has
previcusly determined that Plaintiffs would suffer ureparable harm, that there was no real harm to the
general public; and that the balance of harm 1o the Plaintiffs was greater than the harm to the Board,
Because the Court has now determined that Plaintifis should succeed against the Board on the merits as
well, Plaintiffs arc entitled 10 a permanent injunction against the Board. Thus, the Coust hereby grants
Plaintiffs* motion for a permanent injunction against the Board, as requested in Count X of the
Complaint, but only in respeet to the named Plaintiffs Casey and Wong.

Although Plaintifis sought injunctive relief from the Director in their Complait, Plaintiffs have
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elecled not to pursue injunctive relief from the Director in this case. .Assmh, the claims for injunctive
relief against the Dircctor are dismissed without prejudice.

The Court hereby dismigses Counts VI and IX of the Complaint without prejudice as well. Tm
Cou:t dismisses Count VI because jt does not reach the issue of whether a hearing is required before
the Board or the Administrative Hearing Commission. The Court dismisses Count IX because Plaintiffs
have chosen riot to purse a claim under section 1983 or under section 1988. | |

Accardingly, for good cause shown, it is hereby:

QRDERED that any revocations or purported revocations pursuant to section 324.010,
RSMo., of Plaintiffs’ medical hcenses effected by the Director’s ‘Caﬁ.ﬁmﬁm of No;l-Compliance"
(Joint Stipulation of Facts, Exh. 1 and 2) and by the Board in its letters to Plaintiffs dated June 29, 2004
(Joint Stipulation of Facts, Exh. 3 and 4), are null, void ab tnitio, and of no effect; it is further

ORDERED that Plaintiffs’ medical licenses and the licenses of any other similarly simated
physicians and licensees (i.., other physicians and licensees whose licenses were revoked or |
purportedly revoked pursuam.to section 324.010, RSMo., but who were not delinquent on any state
taxes por required to file for the tax years 2000, 2001, and 2002) were not in fact revoked by
operation of law, whether upon issue of certification or letter by the Director or Board; it is further

ORDERED that the medical licenses of P)amnﬁ‘s and the licenscs of any other similarly simated
physicians and licensees have not been revoked, and that Plaintiffs and other similarly simated
ph}{sicians and licensees may report or may answer on-any applications, renewal applications,
questionnaires, insurance forms, and other documents that as the datc of this order their licenses have

" never been revoked in Missouri under section 324.010, RSMo.; it is further
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ORDEREDmﬁmedemkc qnyandallneocssarysh;.psor&cﬁonsmcorrect,m rescind, to
vacale, and/or to eXpunge any 1eports that they may have issued to any person or entity, including to
the Federation, which indicated that Plaintifs’ lioenses or the icenses of any other similarly sinated
physicians and Board licensees had been revoked pursuan to section 324,010, RSMo. The Board is
further directed to make every sffort to ensure that no statement exists that Plaintiffs’ licenses and the
licenses of any similarly situated physicians and licensees bave been or were revoked pursuant to
section 324.010, RSMo,; it is further

ORDEREDthatlheBomdisdiméted.intl}ccvemofmquuky(whethﬂ'vmhaﬂy.hmﬁng_
or in person) from any person or entity, to respand that as the date of this order the medical licenses of
Plaintiffs and any other similarly situated physicians and licensces in the State of Missouri have never
been reveked and, if necessary, to respond that any previous reporting of a revocation of Plaintiffs’
licenses and the licenses of any similary situated physician and licensee was erroneos, inaccurate,
and/or incorrect; it is further

ORDERED that the Board is directed to pull, remove, destroy, and/or expunge any record or
reference in the files pertaining to Plaintifls” licenses and the licenses of any similarly simated physicians
and Iiccn;aes, ar in any other files, which states or suggests that Plaintifis’ medical licenses and the
licenses of other similarly situated physicians and licensees were or havclbeen revoked pursuant to
section 324.010, RSMo; it is further

ORDERED that the Board is directed to make an affirmative statement in writing and/or o its
Internet ;website posting the content of this Order and Judgment; it is further

ORDERED that the Board is directed to send a notice in writing to the Healthcare Integrity and
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Protection Datz Bank, to the National Practitioner Data Banic, and to the Federation of State Medical
Boards of the United States, Inc., stating that as the date of this order any purporied revocation of
Plaintiffs’ licenses and the liccnses of other similarly situated physicians and licensees under section
324.010, RSMo,, is null, void, and of no effect, and including a copy of this Order and Judgment; it is
further

ORDERED that the Board is directed to include the names of Plaintiffs and any other similarly
situsied physicians and Hioensees on ts website, indicating that 2 the date of this order Plaintifs and any
other similarly situated physicians and licensees have not been revoked pursnant to section 324.010,
RSMo., and indicating that Plaimtiffs Casey and Wong are in good standing with the Board; it is firther

ORDERED that Plaiﬁziﬂ‘s' request for 2 permanent injunction is hereby GRANTED as to
Defendant Missouri State Board of Registration for the Healing Arts, but only in respect to the named
Plaintiffs Casey and Wong; it is further |

ORDERED that Defendant Missouri State Board of Registration for the Healing Arts is
perrpanently enjoined and prevented ffom reporting the purported revocation of Plaintiffs’ medical
licenses to the Healthcare Integnity and Protection Data Bank, to the National Practitioner Data Bank,
to the Federation of State Medical Boands of the United States, Inc., to any other state licensing
agency, or to any other person, entity, or agency, without the specific authorization of Plaintffs; it 'is
further |

ORDERED that by agreement of the parties, Plaintiffs waive and releasc the Board, and the
Director, their members and any of their employees, agents, or attomeys, including any former Board

members, employess, agents, and attoreys, of, or from, any lisbility, claim, actions, causes of action,
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fees, costs and expenses, and compensation, mc]udmg but not limited to amry claims for attomeys fees
and expenses, inchuding any claims pursuapt to section 536.087, RSMo., or any claim ansing under 42
U.S.C. §§ 1983 and 1988, which may be based upon, arise out of, or elate to any of the matters
raised in this litigation, or from the negotiation or execution of this agreement. The partics acknowledge
that this paragraph is severable from the rernaining portions of this agreemnent in that it survives in
perpetuity even in lheeventthatarwnourloflawdecmsthjsagmementoranypmﬁonﬂlermfvoid or
unenforcesble; it is further

ORDERED that Plaintiffs’ request for a declaratory judgment against Defendants on Count [V
of the Cornplaint is hercby GRANTED; if is firther

ORDERED that Plaintiffs’ request for a declaratory judgment against the Board on Counts VII
and X of the Complaint is hereby GRANTED; it is further

ORDERED that Plaintiffs’ request for a declaratory judgment against the Director on Count V
of the Complaint is hereby GRANTED, t:I: the extent sct forth above; it is further |

ORDERED that Counts VI and IX are dismissed without prejudice; it is further

ORDERED that Plaintifis* request for injunctive relicf against the Director in Gount X is
dismisscd without prejudice; and it is firther

ORDERED that Plaintiffs shall be returned their cash bond or secunity in the amount of

$1,000.00 which Plaintiffs posted or filed with the Court pursuant to the Preliminary Injunction,

DATE: September 2, 2004 L&/ Richard F, Dorr
RICHARD E. DORR, JUDGE
UNITED STATES DISTRICT COURT

TOTAL P. 102



